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A bill

TO AMEND THE SOUTH CAROLINA CODE OF LAWS BY ADDING SECTION 44‑95‑65 SO AS TO PROVIDE REGULATIONS FOR THE SALE OF ELECTRONIC NICOTINE DELIVERY SYSTEMS AND TO PROVIDE PENALTIES FOR VIOLATIONS OF THIS SECTION.
	Amend Title To Conform

[bookmark: ew_ee8a06a1b]Be it enacted by the General Assembly of the State of South Carolina:

[bookmark: bs_num_1_f7bfef122][bookmark: dl_3d35efe51]SECTION 1.	Chapter 95, Title 44 of the S.C. Code is amended by adding:

[bookmark: ns_T44C95N65_298063843][bookmark: ss_T44C95N65SA_lv1_781b84e58][bookmark: up_5e19abd20]	Section 44‑95‑65.	(A) As used in this section:
[bookmark: ss_T44C95N65S1_lv2_6f874af2e]		(1) “ENDS product” means an electronic nicotine delivery system intended for eventual retail sale in this State that is a non‑combustible product that employs a heating element, power source, electronic circuit, or other electronic, chemical, or mechanical means, regardless of shape or size to produce vapor from nicotine in a solution. ENDS product include a consumable nicotine liquid solution suitable for use in an electronic nicotine delivery system, whether sold with the ENDS product or separately, but does not include any product regulated as a drug or device under Chapter V of the federal Food, Drug, and Cosmetic Act.
[bookmark: ss_T44C95N65S2_lv2_442c95105]		(2) “FDA” means the Federal Food and Drug Administration.
[bookmark: ss_T44C95N65S3_lv2_b8eef9f0]		(3) “Advertise” means the publication or dissemination of an advertisement. 
[bookmark: ss_T44C95N65S4_lv2_99454dff]		(4) “Advertisement” includes any written or verbal statement, illustration, or depiction which is calculated to induce sales of ENDS products, including any written, printed, graphic, or other material, billboard sign, or other outdoor display, public transit card, other periodical literature, publication, in a radio or television broadcast, or in any other media. 
[bookmark: ss_T44C95N65S5_lv2_c4adc3db]		(5) “Marketing” means any act or process of promoting or selling of ENDS products including, but not limited to, sponsorship of sporting events, and promotion of products specifically designed to appeal to certain demographics. 
[bookmark: ss_T44C95N65S6_lv2_45527b47]		(6) “Minor” means an individual under the age of eighteen years of age. 
[bookmark: ss_T44C95N65S7_lv2_d9c82397]		(7) “Packaging” means any receptacle that contains a ENDS product.
[bookmark: ss_T44C95N65SB_lv1_f11926032]		(B) Every manufacturer of ENDS products that are sold in this State, whether directly or through a distributor, retailer, or similar intermediary, shall annually execute and deliver under penalty of perjury to the Attorney General on a form prescribed by the Attorney General a certification verifying either:
[bookmark: ss_T44C95N65S1_lv2_0e2cd98a0]		(1) the ENDS product was on the market in the United States as of August 8, 2016, and the manufacturer has applied for a marketing order pursuant to 21 U.S.C. Section 387j for the ENDS product by submitting a premarket tobacco product application on or before September 9, 2020, to the FDA and either the premarket tobacco product application for the product remains under review by the FDA or the FDA has issued a marketing denial order for the product from the FDA but the agency or a federal court has issued a stay order or injunction; or
[bookmark: ss_T44C95N65S2_lv2_e0c1b8368]		(2) the manufacturer has received a marketing authorization under 21 U.S.C. Section 387j for the product from the FDA.
[bookmark: ss_T44C95N65SC_lv1_7141f28fb]	(C) In addition to the requirements in subsection (B) of this section, each manufacturer shall provide a copy of the premarket tobacco application with evidence of receipt of the application by the FDA or a copy of the marketing authorization issued pursuant to 21 U.S.C. Section 387j, whichever is applicable.
[bookmark: ss_T44C95N65SD_lv1_1386dfbdb]	(D) Any manufacturer submitting a certification pursuant to subsection (B) shall notify the Attorney General within thirty days of any material change to the certification, including issuance by the FDA of:
[bookmark: ss_T44C95N65S1_lv2_a598a31e5]		(1) a marketing authorization pursuant to 21 U.S.C. Section 387j;
[bookmark: ss_T44C95N65S2_lv2_9bb137a6b]		(2) an order revoking a marketing authorization with respect to a manufacturer or an ENDS product; or
[bookmark: ss_T44C95N65S3_lv2_ea3f50f1e]		(3) any notice of action taken by the FDA affecting the ability of the new ENDS product to be introduced or delivered into interstate commerce for commercial distribution.
[bookmark: ss_T44C95N65SE_lv1_812a3be22]	(E) The Attorney General shall develop and maintain a directory listing all manufacturers of ENDS products that have provided certifications that comply with this section and all ENDS products that are listed in those certifications.
[bookmark: ss_T44C95N65SF_lv1_33fd0917d]	(F) The Attorney General shall:
[bookmark: ss_T44C95N65S1_lv2_e32f69221]		(1) make the directory available for public inspection on its website;
[bookmark: ss_T44C95N65S2_lv2_dce504f17]		(2) update the directory as necessary to correct mistakes and to add or remove manufacturers of ENDS products manufactured by those manufacturers on a monthly basis; and
[bookmark: ss_T44C95N65S3_lv2_e286d36c9]		(3) send monthly notifications to each wholesaler, retailer, or manufacturer of ENDS products that have registered with the Attorney General by electronic communication containing a list of all changes that have been made to the directory in the previous month. In lieu of sending monthly notifications, the Attorney General may make the information available in a prominent place on the Attorney General's public website.
[bookmark: ss_T44C95N65SG_lv1_fdea8975b]	(G) The Attorney General shall provide manufacturers of ENDS products notice and an opportunity to cure deficiencies before removing manufacturers or ENDS products from the directory.
[bookmark: ss_T44C95N65S1_lv2_03bad39f2]		(1) The Attorney General may not remove the manufacturer or its ENDS products from the directory until at least fourteen days after the manufacturer has been given notice of an intended action. Notice shall be sufficient and be deemed immediately received by a manufacturer if the notice is sent electronically to an electronic mail address provided by the manufacturer in its most recent certification filed under subsection (B).
[bookmark: ss_T44C95N65S2_lv2_af58e86fa]		(2) The manufacturer of an ENDS product shall have fourteen business days from the date of service of the notice of the Attorney General’s intended action to establish that the manufacturer or its ENDS products should be included in the directory.
[bookmark: ss_T44C95N65S3_lv2_c1b491b2d]		(3) A determination by the Attorney General to not include or to remove from the directory a manufacturer or a manufacturer’s ENDS product shall be subject to review in the manner provided by Article 3, Chapter 23 of Title 1.
[bookmark: ss_T44C95N65SH_lv1_28e101efa]	(H) A non‑refundable fee of two thousand dollars for each ENDS product shall be paid the first time a manufacturer submits a certification form to offset the costs incurred by the Attorney General for processing the certifications and operating the directory. The Attorney General shall thereafter collect an annual renewal fee of five hundred dollars for each ENDS product to offset the costs associated with maintaining the directory and satisfying the requirements of this section. The fees received under this subsection, and any penalties collected under subsections (N) or (P), by the Attorney General shall be deposited into the general fund of the State. 
[bookmark: ss_T44C95N65SI_lv1_997be60d8]	(I) A manufacturer of an ENDS product who offers for sale an ENDS product not listed on the directory is subject to a one thousand dollar daily fine for each product offered for sale in violation of this section until the offending ENDS product is removed from the market or until the offending ENDS product is properly listed on the directory.
[bookmark: ss_T44C95N65SJ_lv1_54d7babd0]	(J) If there is a material change to the status of an ENDS product requiring it to be removed from the directory, then each distributor shall have twenty‑one days, and each retailer shall have forty‑two days from the day the ENDS product is removed from the directory to remove the ENDS product from its inventory and return the ENDS product to the ENDS product’s manufacturer for disposal.
[bookmark: ss_T44C95N65SK_lv1_c0e4e5ca0]	(K) The Attorney General, the South Carolina Law Enforcement Division, or the South Carolina Department of Revenue shall have the power to seize and destroy any ENDS products that are not listed on the directory and which are in possession of a distributor or retailer. The cost of seizure and destruction shall be borne by the distributor or retailer from whom the ENDS products are seized.
[bookmark: ss_T44C95N65SL_lv1_ea5d85df1]	(L) No retailer shall purchase ENDS products for resale except from a person licensed pursuant to Section 12‑21‑660.
[bookmark: ss_T44C95N65SM_lv1_5ba4e8a38]	(M) No retailer, wholesaler, or distributor of ENDS products may sell, offer for sale, or otherwise distribute an ENDS product not listed on the directory.
[bookmark: ss_T44C95N65SN_lv1_c4844975c]	(N) If a retailer, wholesaler, or distributor violates subsections (M), (T), or (U), the retailer, wholesaler, or distributor is subject to a civil penalty of:
[bookmark: ss_T44C95N65S1_lv2_e66a4fc65]		(1) not more than five hundred dollars for a first violation;
[bookmark: ss_T44C95N65S2_lv2_44220fe09]		(2) at least seven hundred fifty dollars but not more than one thousand dollars for a second violation within a thirty‑six‑month period;
[bookmark: ss_T44C95N65S3_lv2_9b0aee465]		(3) at least one thousand dollars but not more than one thousand five hundred dollars for a third violation within a thirty‑six‑month period; or
[bookmark: ss_T44C95N65S4_lv2_93adf0586]		(4) at least one thousand five hundred dollars but not more than three thousand dollars for a fourth or any subsequent violation within a thirty‑six‑month period.
[bookmark: ss_T44C95N65SO_lv1_95c70f5cd]	(O) Any manufacturer of ENDS products that falsely represents any the information required by subsection (B) or (C) shall be guilty of a misdemeanor for each false representation.
[bookmark: ss_T44C95N65SP_lv1_1448d013d]	(P) Any other violation of this section shall result in a fine of five hundred dollars per offense.
[bookmark: ss_T44C95N65SQ_lv1_9cf28054f]	(Q) In any action brought by the Attorney General to enforce this section, the Attorney General shall be entitled to recover the costs of investigation, expert witness fees, costs of the action, and reasonable attorney’s fees.
[bookmark: ss_T44C95N65SR_lv1_25a50c4f3]	(R) A person who violates the provisions of subsection (M) engages in an unfair and deceptive trade practice in violation of Title 39, Chapter 5 – Unfair Trade Practices.
[bookmark: ss_T44C95N65SS_lv1_9f81fe569]	(S) Each retailer, wholesaler, and distributor may be subject to unannounced compliance checks for purposes of enforcing this section. Unannounced follow‑up compliance checks of all noncompliant retailers, wholesalers, and distributors are required within thirty days after any violation of this section. The Attorney General shall make the results of all compliance checks available to the public on request.
[bookmark: ss_T44C95N65ST_lv1_660eead3]	(T) No manufacturer, distributor, or retailer of ENDS products may sell, offer for sale, advertise, or otherwise distribute ENDS products that: 
[bookmark: ss_T44C95N65S1_lv2_342248df]		(1) uses, in the labeling of the product, its packaging, its advertisement, or in its marketing materials: 
[bookmark: ss_T44C95N65Sa_lv3_c5593418]			(a) the terms “candy”, “candies”, or variants in spelling;
[bookmark: ss_T44C95N65Sb_lv3_4ac359e1]			(b) the terms “bubble gum”, “cotton candy”, “gummy bear”, “lollipop”, or other variants of these words;
[bookmark: ss_T44C95N65Sc_lv3_62913ce3]			(c) the terms “cake”, “cupcake”, “pie” or any other variation of these words; 
[bookmark: ss_T44C95N65Sd_lv3_db7f9c6c]			(d) the terms “ice cream,” “sherbert,” “popsicle,” “bomb pop,” or any other variation of these words.
[bookmark: ss_T44C95N65S2_lv2_73cfbc9b]		(2) uses, in the labeling or design of the product, its packaging, its advertisement, or in its marketing materials, images of or references to cartoons, cartoon characters, superheroes, television shows, video games and movies, or other similar characters or references, that have been commonly used to market products to minors;
[bookmark: ss_T44C95N65S3_lv2_2cb7d2b0]		(3) uses, in the labeling or design of the product, its packaging, its advertisement,  or in its marketing materials, trade dress, trademarks, or other related imagery that imitate or replicate trade dress, trademarks, or other imagery of food brands or products that have been commonly marketed to minors; 
[bookmark: ss_T44C95N65S4_lv2_0b565942]		(4) uses, in the labeling or design of the product, or its packaging, or its marketing materials, trade dress, trademarks, or other related imagery that imitate or replicate trade dress, trademarks, or other imagery of school supplies.
[bookmark: ss_T44C95N65SU_lv1_0d461e51]	(U) A manufacturer, distributor, or retailer of ENDS products shall not advertise or market any ENDS except in the following manner:
[bookmark: ss_T44C95N65S1_lv2_9cf2ce38]		(1) any advertisement placed in or on broadcast or cable television, radio, print, and digital communications, shall only be made where at least eighty-five percent of the intended audience is reasonably expected to be eighteen years of age or older, as determined by reliable, up-to-date audience composition demographic data or event organizer restrictions;
[bookmark: ss_T44C95N65S2_lv2_b816c09a]		(2) advertisements may not be materially false or untrue and any statement contained therein must be consistent with the ENDS product’s labeling;
[bookmark: ss_T44C95N65S3_lv2_fd276fbd]		(3) advertisements may not contain any health or therapeutic claims; and
[bookmark: ss_T44C95N65S4_lv2_149c1a51]		(4) advertisements on billboard signs must not be within 1,000 feet of a primary or secondary school, playground, or youth center.
[bookmark: ss_T44C95N65SV_lv3_cf18838f][bookmark: ss_T44C95N65ST_lv1_9d5bd4e97]	(V) The Attorney General may promulgate regulations for the implementation and enforcement of this section.

[bookmark: bs_num_2_d1300b9da]SECTION 2.	(A) The first certification required pursuant to Section 44‑95‑65(B) shall be required July 1, 2024.
[bookmark: up_38e1c77a1]	(B) The directory established pursuant to Section 44‑95‑65(E) shall be operational by September 1, 2024, or on the date that the Attorney General first makes the directory available, whichever is later. The Attorney General shall notify retailers, wholesalers, and distributors of ENDS products when the directory is operational.
[bookmark: up_cfb35fe4e]	(C) The provisions contained in Section 44‑95‑65(I) and (M) shall be effective on the date that the directory established pursuant to Section 44‑95‑65(E) is operational.

[bookmark: bs_num_3_lastsection][bookmark: eff_date_section]SECTION 3.	This act takes effect upon approval by the Governor.
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